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Although constitutions differ in many respects, there is a common general European standard for restrictions of fundamental rights. On this basis the duty to take out insurance must be provided for by law. Whereas the European Court of Human Rights (ECtHR) is satisfied in this respect with an accessible and clear legal basis including executive-made and case law, 5 some constitutions are _____ 1 R Koch, Compulsory Liability Insurance in Germany (in this book) no 76: the freedom to conclude and to agree on the content of a contract that is protected by art 2 para 1 Basic Law. stricter and require a parliamentary statute. 6 The statute may entrust administrative authorities or professional bodies with the duty to impose an obligation to take out insurance, but it has to make clear the purpose of the delegation and must specify the essential conditions such as the risks to be insured. 7 From a substantive perspective, a duty of insurance, like any limitation of a basic freedom, may be imposed only if it serves a legitimate purpose and is compatible with the principle of proportionality. 8 The legislation enjoys a wide margin of appreciation, though. There is no doubt that the standard reasons for compulsory liability insurance such as protection of victims and insurance holders or the internalisation of costs for society are legitimate purposes. 9 The proportionality of respective regulations has not been seriously questioned in court so far. 10 In academic writing, compulsory insurance is held disproportionate if coverage is not available on the market.
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Equality of treatment demands that there is an objective reason for imposing a duty to take out insurance, eg the seriousness and size of the risk and the inability of the liable entity to pay damages. In this respect equality, as a prohibition of arbitrary burdens, to some extent duplicates the protection afforded by the basic freedoms. As for comparative equality, constitutional courts do not ask for coherence of the entire legal system: They are unlikely to question an insurance duty just because there is no such duty in a situation of comparable or even greater risk in another field of law. They rather focus on the equality of treatment of the concerned persons and entities within a given system of insurance or in the same business. So, to give an example, the equal treatment in insurance law of dog owners (depending on the dangerousness of their dogs) is a constitutional question whereas the equal treatment of cars and sports utilities is not (irrespective of the relative dangerousness of their use).
12 As a result there is a wide margin of appreciation for the legislator.
Some of the reported cases concerned not the duty to take out insurance as such but questions of its design. Courts held that special rules on the opposability of defences against the injured party in compulsory liability insurance did not violate the right to equal treatment, 13 that rules on the transfer of liability and insurance in connection with the sale of a car and duties of the insured car owner to inform the insurance company of an accident were compatible with the right to a fair trial and the nemo tenetur principle, 14 that compensation covering the full price of new spare parts is required after a car accident, 15 that higher insurance rates for taxis are justified 16 and that insurance rates may depend on the development of damages caused by the insured vehicle (bonus malus system) as long as the character of the insurance is maintained. standing, 18 a justification is possible under similar conditions to restrictions of fundamental rights: Insurance duties must be applied in a non-discriminatory manner (so an obligation to take out insurance from a provider or body established in the territory of the regulation Member State would not be compatible with the TFEU); they must be justified by imperative requirements in the general interest; they must be suitable to secure the attainment of the objective which they pursue; and they must not go beyond what is necessary in order to attain it. 19 On this basis, the ECJ accepted the duty of patent attorneys to take out insurance before offering services in Austria 20 and, because of specific problems in Southern Italy to find an insurer, an Italian duty imposing an obligation to contract not only upon car owners but also upon insurance undertakings. 21 Although conceivable under certain circumstances, 22 the reports do not mention a possible positive obligation of the legislator to introduce compulsory liability insurance as a means to protect fundamental rights of victims. In an Austrian case 23 the Constitutional Court saw compulsory liability insurance as an instrument which the legislator may be required to provide in order to guarantee equal access to certain professional activities such as the scrutiny of public offer prospectuses. Similarly, the ECJ considered compulsory liability insurance a less restrictive measure under the EU freedom of establishment than minimum share capital requirements for private security activities and private vehicle inspection bodies.
